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Court of Appeals of the District of Columbia. 


No. 4141. 

Annie F. Stockmann, Plaintiff in Error, 

vs. 

John J. Allen. 


1 In the Municipal Court of the District of Columbia. 

No. 82922. 

John J. Allen, Plaintiff, 
vs. 

Annie F. Stockman, Defendant. 

United States of America, 

District of Columbia, ss,: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Complaint. 

Filed August 29, 1922. 

In the Municipal Court of the District of Columbia. 

No. 82922. 

John J. Allen, Plaintiff, 
vs. 

Annie F. Stockman, Defendant. 

District of Columbia, To wit: 

I, John J. Allen, on oath depose and say that I am the plaintiff 
herein, wherein Annie F. Stockman is named as defendant: 

That I was heretofore Administrator of the estate of William 
Stockman, deceased, a brother of Annie F. Stockman, the defendant 

1—4141a 



2 ANNIE F. STOCKMANN VS. JOHN J. ALLEN. 

herein, that the said Annie F. Stockman was entitled to a one-third 
distributive share of her brother’s estate which according to my sec¬ 
ond and final account filed in the Probate Court of the District of Co¬ 
lumbia on the 8th day of March, A. D. 1922, and approved by the 
Justice holding said Court on the 29th dav of May, A. D. 1922, 
amounted to Three Hundred and Eighty-?ive and Forty-Six one- 
hundredth- ($385.46) Dollars; that as will appear from the “Bill of 
Particulars” filed herein and made a part thereof I paid through a 
mistake of fact to the defendant herein the sum of Five Hundred and 
Thirty-five and Ninety-two one hundredths ($535.92) Dollars and 
that the defendant wrongfully collected rents of Premises 27 De Frees 
Street, N. W\, amounting to Sixty-two ($62) Dollars so that accord¬ 
ing to my said Second and Final Account she was paid the sum of 
Two Hundred and Twelve and Forty-six one hundredths ($212.46) 
Dollars more than she was entitled to; that as a result of said 
over payment made as aforesaid through a mistake of fact I 

3 reimbursed myself as Administrator in the sum of Two Hun¬ 
dred and Twelve and Forty-six one hundredths ($212.46) 

Dollars and distributed and paid to John H. Stockman and Minnie 
F. Ruppert the remaining next of kin of said decedent the sum of 
Three Hundred and Eighty-five and Forty-six one hundredths 
($385.46) Dollars respectively, being their distributive share of said 
estate; that although I have through my Attorney demanded of the 
said defendant, repayment to me of said sum of Two Hundred and 
Twelve and Forty-six one-hundredths ($212.46) Dollars said defend¬ 
ant absolutely refuses to pay the same; that no portion of said sum 
has been paid, satisfied or secured in any manner whatsoever but that 
the whole thereof is now overdue and unpaid and there is due from 
defendant to plaintiff according to “Bill of Particulars” filed herein 
exclusive of all set offs and just grounds of defense the sum of Two 
Hundred and Twelve and Forty-six one-hundredths ($212.46) Dol¬ 
lars with interest from the 29th day of May, A. D. 1922. 

JOHN J. ALLEN. 

Subscribed and sworn to before me this 28th day of August 
A. D., 1922. B. A. LEATHERMAN, 

Notary Public, D. C. 


Bill of Particulars. 

Filed August 29, 1922. 

Annie F. Stockman to John J. Allen, Dr. 


To Amount advanced to Annie F. Stockman. $535.92 

To Rent wrongfully collected by Annie F. Stockman, prem¬ 
ises 27 De Frees St., N. W. 62.00 


Total . $597.92 

To Amount due distributive share. 385.46 


Balance due 


212.46 
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4 . Affidavit of Defense. 

Filed January 28, 1924. 

V / 

******* 
District of Columbia, To wit: 

I, Annie F. Stockmann, on oath depose and say that I am the 
person named as defendant in the above entitled cause, wherein John 
J. Allen is named as the plaintiff; that the said plaintiff did not pay 
to me through a mistake of fact or in any manner, shape or form, the 
sum of Five Hundred and Thirty-five and Ninety-two one hun¬ 
dredths ($535.92) Dollars; that I did not wrongfully collect rents of 
premises 27 Defrees Street, Northwest, in the sum of Sixty-two 
($62.OG) Dollars or in any sum whatsoever; that I did collect some 
rent of the said premises at the time the said plaintiff was administer¬ 
ing my brother’s estate, but did not collect any rent therefrom until 
I had been advised by the said plaintiff to notify the tenant therein 
that I was the owner of the said premises; that at the time of the col¬ 
lecting of the said rent, the said premises had been turned over to me 
under a verbal agreement with the plaintiff and my relatives to buy 
the same for the sum of One Thousand Four Hundred ($1,400.00) 
Dollars, and a short time thereafter, I paid for the said premises 
in consonance with my said agreement; that according to the plain¬ 
tiff’s Second and Final Account I was not paid the sum of Two Hun¬ 
dred and Twelve and Forty-six one hundredths ($212.46) Dollars 
more than I was entitled to, but as a matter of fact, the said account 
shows that my distributive share of my brother’s estate to which I was 
then entitled, and to which I am entitled now, has never been paid to 
me nor has it been paid to anyone for me; that there is now justly 
due and owing me from the said plaintiff the sum of Two Hundred 
and Twenty-two and Forty-six one hundredths ($222.46) Dollars, for 
which sum I ask judgment against plaintiff, with interest from the 
29th day of May, A. D. 1922, besides the costs of this suit. 

ANNIE F. STOCKMANN. 

5 Subscribed and sworn to before me this 26th day of Janu¬ 
ary, A. D. 1924. 

E. J. WHITT, 

Notary Public, D. C. 


Counterclaim. 

Filed Januarv 28, 1924. 

Now comes the defendant, Annie F. Stockman, by her attorney, 
Wesley S. Porter, and for an plea to the declaration in the above en¬ 
titled cause says that the said plaintiff, before, and at the time of the 
commencement of this suit, was and still is indebted to her in the 
sum of Two Hundred and Twenty-Two Dollars and forty-six cents as 
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ANNIE F. STOCKMANN VS. JOHN J. ALLEN. 


will more fully appear in her Particulars of Demand filed herein; 
that the said sum of money constituting the said plaintiff’s demand is 
a part of her brother’s estate which is also a part of her distributive 
share and is justly due her and has never been paid to her; that her 
distributive share amounted to Three Hundred and Eighty-five Dol¬ 
lars and Forty-six cents; that she borrowed of the said estate from 
time to time, sums of money aggregating One Hundred and Sixty- 
three dollars as will appear from the said plaintiff’s account authen¬ 
ticated by corresponding vouchers filed therewith, which leaves a bal¬ 
ance due her from her said distributive share, of Two Hundred and 
Twenty-two Dollars and Forty-six cents. Whereof she claims the 
sum of Two Hundred and Twenty-two Dollars and Forty-six cents 
with interest from the 29th day of May, A. D. 1922, besides the cost 
of this suit. 

WESLEY S. PORTER, 
Attorney for Defendant. 

Particulars of Demand. 

Filed January 28, 1924. 

John J. Allen to Annie F. Stockmann. 

To Amount of Distributive Share of W. Stockmann’s estate. $385.46 


To Amount advanced Annie F. Stockmann.. 163.00 

Balance due “ “ “ . $222.46 


6 Finding. 

February 4, 1924. 

Come now the parties hereto, and thereupon this cause being heard 
and submitted, the Court finds in favor of the plaintiff in the sum 
of Two Hundred Ten and Forty-six Hundredths ($210.46) Dollars, 
with interest from May 29, 1922. 

Minutes 11, page 326. 


Judgment. 

February 9, 1924. 

It appearing under Rule of Court that judgment on finding, in 
this cause should be entered, it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff recover of defendant the sum of Two Hun¬ 
dred Ten and Forty-six Hundredths ($210.46) Dollars, with interest 
from May 29, 1922 and costs. 

Minutes 11, page 336. 
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Memorandum. 

Writ of Error received from Court of Appeals on February 25, 
1924. 

Memorandum. 

Bond with United States Fidelity and Guarantee Company surety, 
approved and filed by defendant, March 28, 1924. 

7 Filed Mar. 20, 1924. Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

Law.* No. 82922. 

John J. Allen, Plaintiff, 
vs. 

Annie F. Stockmann, Defendant. 

BUI of Exceptions. 

Be it remembered that the above entitled cause came on to be heard 
in this Court before Judge George C. Aukam, one of the Judges of 
the Municipal Court of the District of Columbia, on the 4th day of 
February, A. D. 1924. 

And thereupon counsel for plaintiff made his opening statement 
saying: “This is a suit to recover the sum of $212.46, an overdraft, 
which is due the plaintiff by reason of the fact that while he was ad¬ 
ministrator of the estate of William Stockmann, deceased, he paid to 
Annie F. Stockmann, a sister of the deacesed, through a mistake of 
fact, the sum of $212.46.” At this point, the Court interrupted coun¬ 
sel by asking the following question: “Who made up this account, the 
Probate Court?” Counsel answered: “No, it was made up by the 
plaintiff and myself but the account has been approved by the Pro¬ 
bate Court.” Thereupon counsel for the defendant moved the Court 
to dismiss the suit for want of jurisdiction of the subject matter; that 
the said account and the matter in dispute originated in the Probate 
Court of the District of Columbia, and should have been audited, 
corrected and re-stated therein; that to entertain this suit in the 
Municipal Court would be to make said Court a Court of error and re¬ 
view of the proceedings of the Probate Court. The Court overruled 
the said motion, and counsel for the defendant duly noted an 

8 exception. Thereupon the Court directed counsel for the 
plaintiff to proceed with the case. And thereupon to main¬ 
tain the issues on his part joined, the plaintiff gave the following tes¬ 
timony : 

John J. Allen, plaintiff, testified that he was heretofore the Ad¬ 
ministrator of the estate of William Stockmann, deceased, that while 
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such administrator he paid to Annie F. Stockmann, the defendant, 
$212.46 more than she was entitled to; that he reimbursed himself as 
administrator in the sum of $212.46; that he made demands upon the 
defendant for this over-payment, but had not received the said sum 
nor any part thereof. On cross-examination, plaintiff testified that 
he made all his disbursements by cheeks and always consulted his at¬ 
torney before making any disbursements. 

Joseph T. Sherier, an attorney at law, was the next witness called 
by the plaintiff, and testified that he represented the defendant at the 
time plaintiff was administrator of the said estate; that he with his as¬ 
sociate counsel, Mr. Neubeck, brought suit in the Supreme Court of 
the District of Columbia against the estate for services rendered the 
decedent by the defendant, and procured a judgment against the 
estate for $1,469.30. The witness then identified the following 
check: 


Check. 

Voucher #29. 

North Capitol Savings Bank. 

Pay to the order of Francis L. Neubeck and Joseph T. Sherier, At¬ 
torneys for Annie F. Stockmann, $382.98 Three hundred eighty-two 
and 98/100 Dollars in full judgment vs. John J. Allen, Adminis¬ 
trator 

’ (Signed) JOHN J. ALLEN, 

Administrator Estate William Stockmann. 

Endorsed on back as follows: Francis L. Neubeck, Joseph T. 
Sherier, Attorneys for Annie F. Stockmann. 22540. Vou. 29. 
For deposit only. 

And further testified that it was in full payment of said judgment, 
to w T hich counsel for defendant objected on the ground that the check 
speaks for itself. The objection was overruled and exception noted. 
Witness further testified that a part of this judgment went for the 
payment of premises No. 27 Defrees Street, N. W., the price of which 
was $1,400, and that defendant owned a one-third interest in said 
premises. The above described check was then offered in evidence. 
Counsel for defendant objected on the ground that it was irrelevant 
and immaterial and had nothing to do with the question in issue. 
Objection overruled and exception duly noted. No cross-examina¬ 
tion. Counsel for plaintiff then offered the entire record, vouchers 
and papers in evidence. Counsel for defendant objected on the 
ground that there was no check showing that defendant had been 
paid her distributive share; Counsel for plaintiff replied that the en¬ 
tire record of the proceedings of the Probate Court showed that de¬ 
fendant had been paid more than her distributive share. Objection 
overruled and exception duly noted. 
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Counsel for plaintiff then rested his case. Thereupon counsel for 
defendant moved the Court to dismiss plaintiff's ease on the ground 
that he had utterly failed to make out his case. The objection was 
overruled and exception noted. 

9 And thereupon to maintain the issues on her part joined 

the defendant, Annie F. Stockmann, took the stand and was 
duly sworn. Counsel for defendant asked her whether or not she 
had ever received her distributive share of her brother’s estate from 
the plaintiff or any one else. Thereupon counsel for the plaintiff ob¬ 
jected to the question, assigning no reason therefor. The Court sus¬ 
tained the objection on the ground that the defendant was bound by 
the record and that the record speaks for itself. To this ruling of 
the Court counsel for defendant then and there duly noted an excep¬ 
tion. Defendant then rested. Thereupon it was announced by 
counsel for both plaintiff and defendant that they had no further tes¬ 
timony to offer. Thereupon the Court called the defendant and 
asked “how much per month were you collecting from 27 Defrees 
Street during that time?” Defendant replied that she was collecting 
$15.00 per month. This testimony contradicted a statement which 
appeared in plaintiff’s final account as offered stating that the de¬ 
fendant had wrongfully collected rents of premises 27 Defrees Street, 
N. W., in the sum of $62.00. It was admitted that the period over 
which defendant’s collections extended was four months. Counsel 
for plaintiff then told the Court that the rent was $15.50 per month 
instead of $15.00, as testified to by defendant. Thereupon the Court 
gave plaintiff judgment in the sum of $210.00. 

Be it further remembered that each of the separate and several ex¬ 
ceptions taken by counsel for the defendant to the rulings of the 
Court during the progress of the trial, and separately and severally 
duly noted upon the minutes of the Judge presiding at the trial, and 
in order that this case may be reviewed on appeal counsel for the de¬ 
fendant prays the Court to sign and seal this bill of exceptions to have 
the same force and effect as if each of said exceptions were separately 
and severally set forth in a separate bill of exceptions and at the re¬ 
quest of counsel for defendant the same is accordingly signed and 
sealed and made a part of the record in the cause now for then this 
20th day of March A. D. 1924. 


GEORGE C. AUKAM. 
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10 In the Municipal Court of the District of Columbia. 


No. 82922. 

» 

John J. Allen, Plaintiff, 
vs. 

Annie F. Stockmann, Defendant. 

Assignment of Error-. 

The defendant assigns as error the following: 

1. That it was error for the Court to assume jurisdiction of the case. 

2. That it was error for the Court to allow the plaintiff to open the 
record of the Probate Court and admit oral testimony as to items of 
the account and deny defendant to likewise give oral testimony as to 
the items of the account. 

3. That it was error for the Court to have changed and corrected 
the account of the Probate Court. 

4. That it was error for the Court to overrule defendant’s motion, 
at the conclusion of plaintiff’s case, for dismissal of plaintiff’s case. 

5. That is was error for the Court to have refused to allow defend¬ 
ant to offer oral testimony in support of her plea. 

6. That it was error for the Court to have rendered judgment for 
plaintiff in the sum of $210.00. 

WESLEY S. PORTER, 
Attorney for Defendant. 

11 In the Municipal Court of the District of Columbia. 

No. 82922. 

John J. Allen, Plaintiff, 
vs. 

Annie F. Stockmann, Defendant. 

Designation of Record. 

The Clerk will please prepare the transcript of record on appeal in 
the above entitled cause and include therein the following: 

1. Complaint. 

2. Affidavit of defense and plea and bill of particulars. 

3. Finding of fact by Court. 

4. Judgment. 

5. Memorandum for allowance of Writ of Error. 

6. Memorandum of bond approved and filed. 

7. Bill of Exceptions (not to be copied). 
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8. Assignment of Errors (not to be copied). 

9. This designation. 

WESLEY S. PORTER, 
Attorney for Defendant. 

12 Filed Feb. 25, 1924. Municipal Court, District of Columbia. 
United States of America, ss: 

The President of the United States to the Honorable George C. 

Aukam, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between John J. Allen, plaintiff, and Annie F. Stockmann, de¬ 
fendant, No. 82,922, a manifest error hath happened, to the great 
damage of the said defendant, as by her complaint appears. We 
being willing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washington, 
within 20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as the court 
below or a judge thereof for sufficient cause shall allow; that the rec¬ 
ord and proceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to correct that error, what 
of right and according to the laws and customs of the United States 
should be done. 


Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the Twenty-fifth day of February, in the year 
of our Lord one thousand nine hundred and twenty-four. 


[Seal of the Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 


Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Feb. 25, 1924. Municipal Court, District of 
Columbia. 
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13 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to direction of counsel herein filed, copy of which is made 
part of this transcript, in cause, At Law No. 82922, wherein John J. 
Allen is plaintiff, and Annie F. Stockmann is defendant, as the same 
that remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of March, 1924. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4141. Annie F. Stockmann, plaintiff in error, vs. John J. Allen. 
Court of Appeals, District of Columbia. Filed Mar. 29, 1924. Henry 
AV. Hodges, clerk. 
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IN THE 


Court of Appeals, district of Columbia 

October Term, 1924. 


No. 4141. 


Annie F. Stockman, Plaintiff in Error, 

vs. 

John J. Allen, Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

For convenience, the plaintiff in error, Annie F. 
Stockman, will be hereinafter designated as defendant; 
and the defendant in error, John J. Allen, will be here¬ 
inafter designated as plaintiff, their respective posi¬ 
tions in the court below. 

Plaintiff filed suit in the court below claiming that 
he, while the administrator of the estate of William 
Stockman, deceased, had made, by mistake of fact, an 
over payment of $212.46 to the defendant as distributee 
(R., 1, 2). Defendant answered denying the alleged 
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over payment, and filed a counter-claim for her dis¬ 
tributive share, less certain advancements made to 
her by plaintiff, in the sum of $163.00 (R., 3, 4). 

Counsel opened plaintiff’s case saying: i ‘This is a 
suit to recover the sum of $212.46, an overdraft, which 
is due the plaintiff by reason of the fact that while he 
was administrator of the estate of William Stockman, 
deceased, he paid to Annie F. Stockman, a sister of the 
deceased, through a mistake of fact, the sum of 
$212.46. ’ ’ At this point, the Court interrupted counsel 
by asking: “Who made up this account, the Probate 
Court?” Counsel answered: “No, it was made up by 
the plaintiff and myself but the account has been ap¬ 
proved by the Probate Court.” This concluded plain¬ 
tiff’s opening statement. To the overruling of counsel 
for defendant’s motion to dismiss the suit for want 
of jurisdiction of the subject-matter, upon the grounds 
that the matter originated in the probate court of the 
District of Columbia and should have been audited, 
corrected and restated therein; that to entertain this 
suit would be to make said court, a court of error and 
review of the proceedings of the probate court, an ex¬ 
ception was duly noted (R., 5). 

Plaintiff’s case consisted of only his naked state¬ 
ment, uncorroborated, that he had made an over-pay¬ 
ment of $212.46 to defendant; and on cross-examina¬ 
tion admitted that he made all his disbursements by 
checks and always consulted his attorney before mak¬ 
ing any disbursements (R., 5, 6). Plaintiff called a 
former counsel for defendant who testified that de¬ 
fendant had recovered judgment for $1,469.30 for ser¬ 
vices rendered the decedent, William Stockman, against 
his administrator, the plaintiff; that this judgment 
was satisfied in part by defendant purchasing prem- 
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ises 27 Defrees St., N.W., for $1,400.00; that defendant 
owned (prior to purchase and by inheritance) a 
one-third interest in said premises; that defendant’s 
attorneys received a check (which was offered in evi¬ 
dence) for $382.98 in full settlement of said judgment 
(R., 6). Plaintiff’s attorney then offered the entire 
record, vouchers and papers of the Probate Court in 
toto in evidence which he said would show that defen¬ 
dant had been paid more than her distributive share. 
This offer was objected to by defendant on the ground 
that the record of the probate court did not show pay¬ 
ment of defendant’s distributive share, which was 
overruled and exception noted (R., 6). This concluded 
plaintiff’s case, counsel for defendant moved to dis¬ 
miss on the ground that plaintiff had utterly failed to 
make out his case. This objection was overruled and 
an exception noted (R., 7). 

To maintain the issue on her part defendant was 
asked whether she had ever received her distributive 
share from the plaintiff as administrator of her de¬ 
ceased brother’s estate, to which question counsel for 
plaintiff objected. The court sustained the objection 
on the ground that the defendant was bound by the 
record and that the record speaks for itself. To this 
ruling defendant duly noted an exception (R., 7). The 
court then ascertained from the defendant that she had 
received as the monthly rental of the Defrees Street 
house the sum of $15.00 per month instead of $15.50. 
Thereupon judgment was rendered for the plaintiff in 
the sum of $210.00. 

Defendant applied for a writ of error to this Court, 
which was allowed (R., 9). 
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ASSIGNMENT OF ERROR. 

The plaintiff in error assigns as error the following: 

1. That it was error for the Court to assume juris¬ 
diction of the case. 

2. That it was error for the Court to allow the plain¬ 
tiff to open the record of the Probate Court and admit 
oral testimony as to items of the account and deny de* 
fendant to likewise give oral testimony as to the items 
of the account. 

3. That it was error for the Court to have changed 
and corrected the account of the Probate Court. 

4. That it was error for the Court to overrule defen¬ 
dant ’s motion, at the conclusion of plaintiff’s case, for 
dismissal of plaintiff’s case. 

5. That is was error for the Court to have refused 
to allow defendant to offer oral testimony in support 
of her plea. 

6. That it was error for the Court to have rendered 
judgment for plaintiff in the sum of $210.00 (R., 8). 

ARGUMENT. 

1. IT WAS ERROR FOR THE MUNICIPAL COURT 
TO HAVE ASSUMED JURISDICTION OF 
THIS CASE. 

As the claim of the plaintiff grew out of an estate 
settled in the probate court, and he claimed he com¬ 
mitted an error or mistake as administrator and in 
favor of a distributee (the defendant who had ob¬ 
tained a judgment against him as administrator) in 
the adjustment and settlement of the estate of Wil¬ 
liam Stockman, deceased, and as plaintiff failed to 
state in his opening statement of his case that he had 
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performed the duty which was upon him of having the 
probate court stating the differences, if any, existing 
between himself and the defendant, he failed to state 
a cause of action in such form as the municipal court 
under the law had jurisdiction. 

Cowan vs. Jones, 27 Ala. 317, 325. 

Executors and Administrators, 24 C. J. 1043, 
2505, N. 20. 

The probate and equity courts of the District of 
Columbia have the power to adjust and correct the ac¬ 
count between the plaintiff and the defendant. Sec. 
119, D. C. Code, provides that the probate court. 

4 ‘ shall have full power and authority * * * to hear, 
examine and decree upon all accounts, claims, and 
demands existing between executors and admin¬ 
istrators and legatees, or persons entitled to a dis¬ 
tributive share of an intestate’s estate. * * * Pro¬ 
vided, That the jurisdiction of said probate court 
shall not be exclusive of the jurisdiction of the said 
equity court to entertain suits by legatees or next 
of kin against executors or administrators, or 
wards against their guardians for an accounting.” 

These courts have auditors to whom the courts can 
refer such matters. See Sec. 254, D. C. Code. 

The municipal court had no jurisdiction or power, 
to assume a supervisory authority of correcting any 
differences existing between the plaintiff and the de¬ 
fendant. As plaintiff’s opening statement disclosed a 
controversy over which the municipal court could not 
properly take cognizance in its then form, defendant’s 
motion (R., 5) to dismiss should have been granted by 
the court and its failure to sustain said motion is error. 


It is therefore respectfully submitted that defendant 
having made her objection and taken her exception at 
the proper time that assignments of error one and 
three are valid and should be sustained. 

Nichoils vs. Hodge, 2 Cranch C. C. 582. 

Stockett v. Jones. 10 Gill & Johnson 27C. 

Cover v. Stockdale, 16 Maryland Reports 10. 

Mercer vs. Hogan, 15 D. C. 520. 

See Secs. 146, 148, D. C. Code. 

2. THE PLAINTIFF FAILED TO MAKE OUT A 

CASE. 

The plaintiff’s testimony that he had made an over¬ 
payment of $212.46 to defendant and the putting in 
evidence in toto of the entire record of the probate 
court did not make out a case. He pointed out no 
error or omission nor did he produce and offer in evi¬ 
dence any check, receipt, or voucher which showed that 
there was any overpayment made to defendant. On 
cross-examination plaintiff testified that he made all his 
disbursements by check and always consulted his attor¬ 
ney before making any disbursements (R., 5,6). The 
case made by plaintiff entitled him to no relief. 

Phillips v. McComa, 59 Ohio St. 1, 10; 51 NE. 

445: 69 Amer. St. R. 753. 

Shriver v. Garrison, 30 W. Va. 456; 4 SE. 660. 

Rogers v. Ingham, 3 Ch. D. 351. 

It is, therefore, respectfully submitted that defendant’s 
exception to the overruling of her motion to dismiss 
plaintiff’s case on the ground that he had failed to 
make out his case should have been sustained (R., 7), 
and that defendant’s assignment of error four is valid 
and should be sustained. 
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3. THE ISSUES BETWEEN THE PLAINTIFF 
AND THE DEFENDANT IN THE COURT BE¬ 
LOW WERE NOT ADJUDICATED AND SET¬ 
TLED BY THE PROBATE COURT’S AP¬ 
PROVAL OF PLAINTIFF’S FINAL ACCOUNT 
AS ADMINISTRATOR OF THE ESTATE OF 
WILLIAM STOCKMAN, DECEASED, AND DE¬ 
FENDANT WAS, THEREFORE, NOT BOUND 
BY THE RECORD AND PROCEEDINGS IN 
THE PROBATE COURT. 

Objection was made by plaintiff to the question 
asked defendant as to “whether or not she had ever 
received her distributive share of her brother’s es¬ 
tate,” which was sustained by the court “on the 
ground that the defendant was bound by the record 
and that the record speaks for itself,” to which defen¬ 
dant duly noted an exception (R., 7). The decree of 
final approval of an account of an administrator by the 
probate court was only binding as to the amount of 
defendant’s distributive share. It was no part of the 
office of the decree to settle whether the distributive 
share had been paid in whole or in part, whether the 
legal or equitable interest of defendant’s share had 
been assigned or otherwise parted-with. This issue of 
payment to defendant of her distributive share being 
no part of the office of the decree of approval of the 
administrator’s account could not have bound defen¬ 
dant in the absence of an issue joined and engrafted 
upon the proceedings of the probate court. This was 
held in Sayre, Admr. vs. Sayre, 16 N. J. Eq. Rept., 505. 
In the absence of proceedings to that effect a distrib¬ 
utee or legatee is in no sense in court as such account¬ 
ing party. In Mercer vs. Hogan, 15 D. C. (Mackey’s 
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Kept.) 520, the Court said that the orphan’s court 
“ issues no process, and that notice is no process. 
Parties in interest may choose to ignore the whole pro¬ 
ceeding and may not come in. If they do not come in 
the proceeding is entirely ex parte and the Court of 
Appeals of Maryland has in repeated cases decided that 
in a court of equity or court of chancery, or in a com¬ 
mon law court, when the proceedings of the orphan’s 
court of an ex parte character are brought in question 
they are only prima facie evidence and not conclusive 
of the matter contested.” The defendant had a 
right to prove that she had never received her 
distributive share of her deceased brother’s estate 
from the plaintiff. 

It is, therefore, respectfully submitted that defen¬ 
dant’s exception (R., 7) noted to the action of the court 
in sustaining objection to the question as to whether 
or not she had received her distributive share was 
error, and that defendant’s assignment of errors two 
and four are valid and should be sustained. 

4. THERE WAS NO OVERPAYMENT MADE BY 

PLAINTIFF. 

An analysis of the transaction, out of which this con¬ 
troversy arose, according to the plaintiff’s point of 
view as shown by the evidence he produced himself 
demonstrates that he made no overpayment to the de¬ 
fendant. Defendant recovered a judgment against the 
plaintiff as administrator of the estate of William 
Stockman, deceased, in the sum of $1,469.30 (R., 6). 
Defendant purchased the premises 27 Defrees Street 
for the sum of $1,400.00, in this property she possessed 
a one-third interest by inheritance (R., 6). Defendant 
had, therefore, to pay for only a two-thirds interest in 
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the property, or the sum of $933.33. Crediting the 
sum of $933.33 on the judgment of $1,469.30, left a bal¬ 
ance of $535.97 due on defendants judgment. This 
balance of $535.97, which the plaintiff as administrator 
owed defendant on her judgment, less five cents, is the 
gross amount which the plaintiff in his affidavit of 
merit claimed he had advanced to defendant (R., 2). 
How was the balance or difference of $535.97 disposed 
of? The burden of proof was on the plaintiff, as he 
claimed an overpayment. What explanation did he 
offer l He produced as a witness in his behalf one of 
the former counsel for defendant who obtained the 
judgment of $1,469.30 against plaintiff as adminis-. 
trator. This witness testified he received a check in 
the sum of $382.98 (R., 6) in full settlement of said 
judgment of $1,469.30. Plaintiff did not explain by 
this witness what became of or how the difference be¬ 
tween the sum of $535.97 (balance due after off-setting 
the purchase of the two-thirds interest in premises 27 
Defrees Street) and the sum of $382.98 (the amount de¬ 
fendant’s counsel accepted in full settlement of said 
judgment) or the sum of $152.99, was disposed of. 
This difference in the sum of $152.99 was undoubt¬ 
edly the amount advanced by plaintiff as administrator 
to the defendant as defendant admitted in her affidavit 
of defense (R., 3), an advance of $163.00. It is, there¬ 
fore, respectfully submitted that the record shows 
that the accounts between the plaintiff and defendant 
were adjusted and settled by their respective attor¬ 
neys ; that a balance of $382.98 was determined as the 
amount due defendant which her counsel accepted in 
full settlement of her judgment of $1,469.30, and that 
there was no overpayment made by the plaintiff to the 
defendant. Moore v. Moore, 47 App. D. C. 23. 
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It is, therefore, respectfully submitted that the court 
below erred in rendering final judgment for plaintiff 
and that defendant’s assignment of error six (R., 8), 
is good and should be sustained. 

CONCLUSION. 

It is therefore respectfully submitted that the record 
shows error and that the case should be reversed and 
remanded to the court below with appropriate instruc¬ 
tions. 

Respectfully submitted, 

Wesley S. Porter, 
Attorney for Plaintiff in Error. 
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the Probate Branch of the Supreme Court of the Dis¬ 
trict of Columbia and duly approved by the Justice 
holding said Court, which Account, together with all 
the papers, correspondence, etc., concerning said Ad¬ 
ministration cause, being the complete file secured 
from the office of the Register of Wills of the District 
of Columbia, was offered and admitted in evidence. 

ASSIGNMENTS OF ERROR. 

While the assignments of error, as set forth in brief 
for plaintiff in error number six, four points alone are 
argued and this brief will be only addressed to those 
four points. 


ARGUMENT. 

Point 1. 

It is stated in the brief of opposing counsel “The 
Municipal Court had no jurisdiction of this contro¬ 
versy.” We find by reference to the Act creating the 
Municipal Court, 35 Stat., 623, Meyers Edition of the 
District of Columbia Code, page 8, that “The said 
court and each member thereof shall exercise the same 
jurisdiction as was vested in them as justices of the 
peace”; turning to section 9 of the Code, we find “The 
said justices of the peace shall have jurisdiction in all 
civil cases in which the amount claimed to be due for 
debt or damages arising out of contracts, express or 
implied . . . does not exceed three hundred dol¬ 

lars”; the jurisdictional amount being amended by 
subsequent legislation to read one thousand dollars. 
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It is provided by subsequent legislation that when the 
amount in controversy (in the same character of cases 
as mentioned above) does not exceed the said sum of 
one thousand dollars, the Municipal Court shall have 
exclusive jurisdiction. 

This action brought below was for an alleged over¬ 
payment made by plaintiff below to defendant below, 
in the settlement of the affairs of the Stockmann 
Estate, due to a mistake of fact; it was and is clearly 
an action to enforce the collection of the amount due 
under the terms of an 44 implied contract”; Implied 
contracts have been variously defined, in Words and 
Phrases Yol. 4, and the many cases cited in support 
thereof, we find 44 Implied contracts are such as reason 
and justice dictate, and which the law presumes from 
the relations and circumstances of the parties; an im¬ 
plied contract is created by law to establish justice 
between parties. It does not require mutual assent, 
but may bind the party against his will.” There can 
be no question but that “reason and justice dictate” 
that money paid by mistake of fact may be recovered 
and that the theory of the recovery is that of an im¬ 
plied contract. 

Obviously this is not a proceeding to “adjust and 
correct the account between the plaintiff and defend¬ 
ant”; the adjustment of the account had been made by 
the Probate Court; the account had been received for 
filing and had been approved; it must be presumed, in 
the absence of proof to the contrary, that the account 
was properly approved and that assumption carries it 
with the fact that all necessary and proper steps were 
taken to notify the next of kin and distributees of the 
fact of filing of the account and the usual ten days 
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given to them to come in and show cause why the 
account should not be approved, as provided by the 
Code and Rules of the Probate Court; the overpayment 
had been made before the account was stated, the ac¬ 
count shows on its face the fact of the overpayment; 
defendant below had the opportunity, before approval, 
of contesting the fact of such overpayment; she failed 
to do so; distribution is made to the other next of kin 
and distributees under the account; the account shows 
an overpayment to this particular distributee; plaintiff 
below was required under the law to pay to himself as 
Administrator sufficient money so that his account 
would balance; he did so; the Probate on the final ap¬ 
proval of the account, in the absence of fraud, lost 
jurisdiction of the matter; the remedy of plaintiff below 
was unquestionably, when payment was refused by de¬ 
fendant below, an action at law on the implied contract, 
filed in the only Court in the District having jurisdic¬ 
tion of such controversies, to wit, the Municipal Court. 
The Municipal Court in this instance did not “assume 
a supervisory authority of correcting any differences 
existing between the plaintiff and the defendant”; it 
simply assumed jurisdiction of an ordinary suit at law 
for an amount within its jurisdiction; the amount al¬ 
ready having been fixed by the final approval of the 
Probate Court. Williston on Contracts in Volume III, 
Para. 1574, page 2786, states the elementary and funda¬ 
mental rule to be “ One who by error in computation or 
by mistake of any fact pays a real or supposed credi¬ 
tor more than is his due . . . may recover the 

overpayment . . . and generally speaking money 
paid over under a mutual mistake of an essential fact 
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. . . may be recovered.” Numerous cases are cited 
to sustain this proposition. 

Cases cited by opposing counsel to sustain his con¬ 
tention that the Municipal Court had no jurisdiction of 
this controversy do not sustain his contention. The 
case of Mercer vs. Hogan, 4 Mackey 520, simply holds 
that the three cases of Nicholls vs. Hodge, 2 Cranch 
C. C. 582, Stockett vs. Jones, 10 Gill and Johnson, 276 
and Cover v. Stockdale, 16 Md. Rep. 10 (Brief 6) held 
that the then Orphans* Court (corresponding to our 
now Probate Court) had power to examine, hear and 
decree upon a credit claimed by an administrator 
. . . for an individual claim of his against the de¬ 
ceased;” the unquestioned theory being, in that in¬ 
stance, that as the Administrator is a party in the Ad¬ 
ministration proceedings, his claim like the claims of 
other creditors should be filed in those proceedings. 
They are simply not in point. The Court in the Mercer- 
Hogan, cited by counsel did say this however, and it 
said immediately following the language quoted in coun¬ 
sel *s brief (Page 8). “. . . We have not been referred 
to any case; no case has been decided in Maryland, and 
no case, that I am aware of, in any other State, to the 
effect, that a decree or judgment of the Orphans* Court 
in a contested matter has not the same force and effect 
as the decree of any other Court in a contest inter 
partes. All the decisions that have been brought to 
our attention and that we have been able to discover, 
are in the opposite direction;” quoting from the old 
case of Lupton v. Janney, 5th Cranch C. C. Reps. 478, 
the Court in the Mercer-Hogan case continued “if the 
settlement (the ascertainment and distribution of the 
surplus of the estate by the Orphans* Court) had been 
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made by the Orphans’ Court in a contested case be¬ 
tween the same parties, it would probably be deemed 
by this Court conclusive until it should be reversed 
upon appeal.” 

Certainly the defendant below had full opportunity 
in the Probate Court to question the accuracy of the 
Administrator’s Account and to appeal if the decision 
of the Probate Court was not satisfactory; she did 
neither; by the case cited by her own counsel she is 
now conclusively bound by that Account and the decree 
approving it. 

POINTS TWO AND THREE. 

(These two points involving substantially the same 
questioned are treated together.) 

THE PLAINTIFF FAILED TO MAKE OUT A 
CASE and THE ISSUES BETWEEN THE PLAIN¬ 
TIFF AND DEFENDANT WERE NOT ADJUDI¬ 
CATED AND SETTLED IN THE PROBATE 
COURT. 

The plaintiff below made out his case strictly ac¬ 
cording to the rules of legal evidence, by offering in 
evidence in toto the entire record of the Probate Court 
proceedings. What better evidence could be adduced 
than the records of that Court, bearing the written ap¬ 
proval of the Justice presiding therein. The rule is 
fundamental and elementary that in cases of this sort, 
documentary evidence is the best evidence. 

The records of the Probate Court were not only the 
best evidence, but the Final Account of the Adminis¬ 
trator duly approved, a part of the aforesaid records, 
concluded any controversy existing between the plain- 
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tiff and defendant as to the accuracy of the Account; 
the issues between the parties were adjudicated and 
settled in the Probate Court and the “ final decree as to 
the distribution in an estate is conclusive as to every 
matter involved and constitutes a bar to further pro¬ 
ceedings concerning the same matter, not only in courts 
of probate jurisdiction but in all other courts. It has 
the force of res judicata both at law and in equity, and 
will not be vacated or annulled by courts of equity ex¬ 
cept on the establishment of some well recognized 
ground for equitable relief. ,, 

11 Ruling Case Law, 184 and cases cited. 

The case of Phillips vs. McComa, cited by counsel 
for defendant below (Brief 6) is. not only not in point 
but actually sustains our position; for that case holds 
that an executor may maintain an action in his own 
personal right for money of the estate wrongfully dis¬ 
tributed and that other existing remedies to recover 
moneys wrongfully paid out do not exclude the remedy 
by an action in the name of the executor. The case of 
Shrive r vs. Garrison (Brief 6) is also not in point, as 
the mistake involved was one of law and not of fact. 
The case of Sayre, Admn. vs. Sayre (Brief 7) is not 
applicable here because our Code (Section 119) pro¬ 
vides that the account of the executor or administrator 
is prima facie evidence of the correctness of the con¬ 
tents thereof. The case of Moore vs. Moore, in 47 
Appeals, D. C. 23, simply decides where executors de¬ 
parted from the established and settled practice in 
attempting to fulfill their duty in settling with the dis¬ 
tributees and mailed the check for one distributee’s 
share and it failed to reach the distributee, but did fall 
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into the hands of an authorized person and was used by 
that person, then the executors 1 departure from the 
settled practice and the practice as provided for by our 
Code, was at the risk of the executors. There is no 
contention here that the share of the defendant below 
was sent to a third person, but simply that she did not 
receive her full share. 

POINT FOUR. 

There Was No Overpayment Made by Plaintiff. 

The method of calculation adopted by the Attorney 
for Plaintiff in Error is the same erroneous one 
adopted by the Defendant in Error in paying to Plain¬ 
tiff in Error what he thought was her proper distribu¬ 
tive share; he makes the same mistake of fact; while 
it is perfectly true she owned a one-third interest in 
premises 27 Defrees Street, it is not the proper method 
of accounting to credit her with the one-third interest 
in the house until the Administrator has fullv com- 
pleted his Account showing all the receipts and dis¬ 
bursements, charging himself with the $1,400.00 for 
the proceeds of the sale of the house and taking credit 
for the satisfaction of the judgment of $1,469.30; her 
judgment was a judgment against the entire estate, to 
be collected from the entire estate, before any division 
of the residue among any of the distributees, including 
herself; and when the Administrator accounts, among 
other things, for the amount received from the sale of 
the property, which sale was rendered necessary to 
pay the judgment, and on the other side takes credit 
for the satisfaction of the judgment, which judgment 
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applied against the entire estate, including her por¬ 
tion of it, and the Account shows the distributees en¬ 
titled to one-third each of the balance or $385.46 each, 
and the Plaintiff in Error admittedly having received 
$597.92,1 respectfully submit no serious contention can 
be raised as to the fact of an actual overpayment. 

CONCLUSION. 

It is respectfully submitted that the question here is 
simply: Did Annie Stockmann receive from John J. 
Allen, Administrator of the Estate of William Stock¬ 
mann, more than her distributive share, due to a mis¬ 
take of fact; if she did, then the finding and judgment 
below were correct; the Administration Account con¬ 
clusively shows that she did receive more, that there 
was an overpayment; in the proof of the overpayment 
we have met every burden imposed on us by the law, 
the judgment below should be affirmed. 

Respectfully submitted, 

Leo. A. Rover, 

Attorney for Defendant in Error. 



